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Re: Under the facts submitted sheuld
the diastrict atterney preceed
wlth the hearing cencerning the
destruction of gambling devicea?

From your recemt letter we are apprised e¢f the follow-
ing facta:

O0fficers selzed certalin gamblimgdevices amd slet
machines at a club beimng operated im the c¢ity ef Browasville.
After ascertaining the name and saddress of the owmer ef the
selzed machines, they preceeded te his heme te arreast him. At
the rear of the residence they obaserved a varehouse and ap-
proaching 1t saw slet machimres threugh am epenx deer., The eowner
vas not present and the efficers left te make further imquiry
and search fer him.later they returmed to the warehouse and
without & search warramt, preceeded teo take imte their possessien
ten slet machimes. Preceedings fer the destructien of the tem
slet mpchines having beea imnstituted, the ovamer new comtests
their destruction em the greumds: (1) the officers had me
search warrants; (2) the equipment seized was en the ewmer's
home premises; (3) the machines selzed were net heimg used at
the time for gamblimg purpeses.

As we understand your imguiry, you wish to kmev vhe-
ther the machimes seized at the warehouse may be legally des-
treyed.

The Dallas Ceurt of Civll Appeals in twe recent cases
seoms to have rendered epimions deecisive of %gur-question. ‘We
refer to Callisom v, State, 146 S, W. (24) 468, and Hightower v.
State, 156 8. W. (2d) 327. Im the latter ease ¥rit of errer
was refused by the Supreme Ceurt on January 14, 2932, In the
Callison c¢ase no writ was seught,
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The faet=z 1a the Callison ecase disclose that police
effieors of the elty of Dallas by virtue of a varrant properly
obtained, seized several theusand punchboards, lasbels and
other punehbeard sceessorlies from & warehouse of the appel-
lant, The distriet attorney of Dallas County imn compliance
with Articles 636 and 637 of the Pensl Code proceeded to file
for a deatruetion order upon sald devices seeking their des -
truetion as gambling devices., At a hearing before the trial
ceurt the devieces were ordered destroyed,. On appeal the Court
of Civil Appeals reversed the trial court, holding that for
the devices to be within the cecontemplatien of Artlecles 636
- and 637, Penal Code, 1t must appear that the devices Were be-
ing used or exhibited for geming purposes. While the court
held that punchboards were gambling devices per se and could
not be used for amy other purpose, we quote the following lan-
guage with referene¢e to the proposition that the devieces must
be exhibited or be used for geming purposest

"The aim of the statute, under which this
proceeding i1s brought, is to prohibit the use
or exhibition of all possible games that fall
under the classiflcation of lotterles or gambling
devices, The character of the property seized,
that 1s, its make-up, does not authorize its
confiscation and destrucetion. The boards were
stored and locked in & warehouse, and vere, in
no manner, used or exhibited for the purpose of
gaming or obtaining betters.

"In the enactment of the statutes under
vhieh this action was brought, the legislature
dld not see fit to condemn all property that
might be used for gaming, and authorize its
destruction, unless it be shown that such pro-
perty vwas designed for gaming and was, at the
time of seizure, belng used for the purpese of
gaming, ‘Thus, courts cannot extend the stat-
ute so that gaming deviees may be eonflacated
and destroyed in the absenece of evidence that
same were being used or exhibited for gaming.
Thet sueh was not defendant's purpese, 18 evi-
dent, The property was so stored that it eould
not ressonably be said that it was exhibited, '
and, certainly, it wes not belng used for gaming.
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"The judgment eof the eourt belev 1s re-
versed, the erder condemning, confiseating and
destroying defendant's property is set aside
and the eause is remanded with instrustlions ﬁhlt
the property seired be ordered returned to de-
fendant."

In the Hightower case, supra, the ecourt salid & slot
maehine 18 not a "gaming device per se" amnd courts camnot
take judicial notice that every slot machine is a gambling
device, sinece the use to which it 1s. put must determine its
character, It was alse asserted that the faet thet gambling
vas the enly reasonable amd profitable purpese fer vhich
slot maehines might be used did mot autherize their destruc-
tion in absence of a shovwing that the machines wereé made to
pay off, that an understanding was had vith the proprieter
to the same effect er that the propristor kmev of and
asgquieseed in the bettimg.

We have come te the cenclusiom, in viev of the
holding in the above eases, that the machines seized in
the warehouse as desseribed by you, are not subjeet te des-
truetior under the statutes,

Yeurs very truly
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